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WESTERN HOME TRANSPORT INC,
Employer Accmmt # 0001728067

vs.

F,LED

DOCKET NUMBER 8108-T-2012

IDAHO DEPARTMENT OF LABOR

DECISION OF APPEALS EXAMINER

J

DECISION
Remuneration provided by employer to the workers who performed services to employer as drivers
during the audit period ofJanuary I, 2008 through December 31, 2010, ARE WAGES for services
performed in COVERED EMPLOYMENT for Idaho unemployment insurance purposes.
The Redetermination of Employer's Unemployment Insurance Liability dated September 23,
2011 is hereby AFFIRMED.
HISTORY OF THE CASE
The employer filed a timely protest of the Redetennination that found that services performed by
\vorkers for employer were performed in covered employment, and that the \vorkers were
employees of employer. 'Tbe above-entitled. matter was heard by Paul Kime, Appeals Examiner
of the Idaho Department of Labor, on May 16, 2012, by telephone in the City of Boise, in
accordance with §72-1368 (6) of the Idaho Emplojment Security Law.
The employer, Western Home Transport Inc appeared represented by David H Leroy, Attorney at
Law. Appearing on Employer's behalf and providing testimony:
Sid Burgess, President
Dan Menasco, insurance agent
Da.'Tell Robison driver
Michael Byington, driver

The Idaho Department of Labor appeared,· represented by Cheryl George, Deputy Attorney
General. Appearing on behalf of the Idaho Department of Labor and providing testimony:
Richard Jones., Tax Representative
Exhibits I through 29; fahibits A· Z; and Exhibits AA - CC were entered into and made a part
of the record at the hearing iNithout objection.

ISSUE
The issue before the Appeals Examiner is as follows:
l . whether remuneration received by workers who were performing services for this
employer are wages for services performed in covered employment for Idaho
Unemploymenl Insurance purposes in accordance with §72·1316 and §72·1328 of the
Idaho Employment Security Law
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FINDINGS OF FACT
Additfonal facts or testimony may exist in this case. He>We\'er. the Appeals Examiner
1>utlines only these that are relevant tu the decision. and those based upon reliable evidence.
Based on the exhibits and testimony in the record, the following facts are found:

I.

The Idaho Department of Labor conducted an employment tax audit of em!)loyer's
business for the time J)eriod of January i, 2008 through December 31, 20 l 0.

2.

Employer is an Idaho corporation whose business consists primarily of transporting
homes to and from various locations through the country.

3.

Employer contracts v.ith various workers, and leases the trucks, as well as the drivers, to
transport the homes throughout the country.

4.

As part of the contract between the workers and employer, the workers are required to
agree as follows:

2 a.
2b

2c

2d

2e

2g

2

3

To ... furnish all equipment and supplies, including fuel, oil, tires and to
maintain the same in good and safe condition at Contractor's expense.
...[T]o obtain \Vrltten authorization from Carrier before transporting any
commodities under this Contract
To pay for a policy of insura.'lce approved by Carrier to indemnify of any
foss or expense which may arise from any incident or accident occurring
while any equipment is unladen. or empty, to pay for collision insurance
and to hold Carrier harmless for any loss or expense which may arise from
theft, vandalism, damage or any loss to the equipment .... The premiums
for such coverage will be deducted from Contractor's escrow funds on a
monthly basis or from settlements, if escrow account lacks adequate
balance.
To reimburse Carrier, if Carries [sic] sustains any loss arising out of any
act or the part of Contractor in the sum as follows: For losses $250.00 or
less Contractor will pay actual loss; ...4th Claim will result in immediate
termination from Western Home Transport.
To promptly complete all deliveries undertaken by Contractor, to collect,
in full, all monies due from payer and/or c.onsignee including but not
limited to, all C.O.D. collections, and promptly deliver these monies to the
Carrier, and to notify the dispatching office immediately of any delays
enroute before any compensation shall be due Contractor.
purchase fuel and pay the mes thereon in the maximum amounts required
. . .. If Carrier detennines that Contractor has failed to purchase the
necessary fuel or pay taxes thereon in any state or province as required by
law, Carrier may deduct from monies due Contractor sufficient funds to
make up the tax deficiency.
To employer at Contractor's expense all necessary drivers, driver helpers
and laborers who shall be experienced competent and qualified to carry
out the work to be performed by Contractor under this Contract ...
Contractor will maintain a $300.00 balance in his escrow account as
security and indemnity for the performance of the terms, covenants and
conditions of this Contract.

DECISION OF P..PPEALS EXAMINER - 2 of 12

Exhibit

1,

p. 2

2 In addition to the specific requirements enumerated above, employer specifically required
the drivers to comply with all federal, state and provincial laws, rules and regulations.
3 In order for employer to transport the homes to different states, it is necessary to have a
DOT and Motor Carrier Authority, under which the drivers operate.
4 Although some of the workers may have had their own DOT authority, none of the
workers used their own DOT authority to transport the homes. Instead, they all used
employer's DOT authority.
AUTHORITY

72-1315. Covered employer. "Covered employer" means:
( 1) Any person ·who, in any calendar quarter in either the current or preceding calendar year paid
for services in covered employment wages of one thousand five hundred dollars ($1,500) or
more, or for some portion of a day in each of twenty (20) different calendar weeks, whether or
not c-0nsecutive, in either the ctL-rent or preceding calendar year employed at least one (I)
individual (irrespective of whether the same individual was in employment in eru:b such day).
For purposes of this subsection there shall not be taken into account any wages paid to, or in
employment of, an employee performing domestic services referred to in subsection (8) of this
section.
(2) All individuals performing services \\~thin this state for an employer who maintains two (2)
or more separate establishments within this state shall be deemed to be performing services for a
single employer.
(3) Each individual en.gaged to perform or assist in perfonning the work: of any person in the
service of an employer shall be deemed to be employed by such employer for all the purposes of
this chapter, whether such individual was engaged or paid directly by such employer or by such
person, provided the employer had actual or constructive knowledge of the work.
(4) Any employer (whether or not an employer at the time of acquisition) who acquires the
organization, trade, or business or substantially all the assets thereof, of another who at the time
of such acquisition ·was a covered employer.

(5) In the case of agricultural labor, any person who:
(a) During any calendar quarter in the calendar year or the precedi.'1g calendar year paid \\:ages in
cash of twenty thousand doilars ($20,000) or more for agricultural labor; or
(b) On each of some twenty (20) days during the calendar year or during the preceding calendar
year, each day being in a different calendar week, employed at !east ten (I 0) individuals in
emplo:rment in agricultural labor for some portion of the day.
(c) Such labor is not agricultural labor when it is performed by an individual who is an alien
admitted to the United States to perform agricultural labor pursuant to sections 214{c) and
101 (a)(l5)(H) of the immigration and nationality act, unless the individual is required to be
covered by the federal unemployment tax act.
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(6) A crew leader who rumishes members of a crew to perform agricultural moor for another
person if:
(a) The crew leader holds a valid certificate of registration under the migrant and seasonal
agricultural worker protection act; or
(b) Substantially all the members of such crew operate or maintain tractors, mechanized
harvesting or crop-dusting equipment, or any other mechanized equipment, which is provided by
the crew leader; and
(c) Tne crew leader is not an employee of such other person.
(7) In the case of any individual who is furnished by a crew leader to perform agricultural labor
for another person, such other person and not the crew leader shall be treated as the employer of
the individual if the crew leader is not, under the provisions of subsection (6) of this section,
considered to be the employer and such other person shall be treated as having paid cash
remuneration to the individual in an amount equal to the amount of cash remuneration paid to the
inCividual by the crew leader (either on his behalf or on behalf of such other person) for the
agricultural labor performed for such other person.
{&)In the case of domestic service in a private home, local college club, or local chapter of a
college fraternity or sorority, any person who during any calendar quarter in the calendar year or
the preceding calendar year paid wages in cash of one thousand dollars ($1,000) or more for such
service. A person treated as a covered employer under this subsection (8) shall not be treated as
a covered employer with respect to wages paid for any service other than domestic service
referred to in this subsection (8) unless such person is treated as a covered employer under
subsection (l) or (5) of this section, with respect to such other service.
(9) Any governmental entity as defined in section 72- l 322C, Idaho Code.
(10) A nonprofit organization as defined in section 72- l 322D, Idaho Code.
( l J) An employer who has elected coverage pursuant to the provisions of subsection (3) of
section 72-1352, Idaho Code,

ldaho Code §72-1316. Covered employment.
(I) "Covered emploYrrient" means an individual's entire service performed by him for wages or
under any contract of hire, v.Titten or oral, express or implied.
(2) Notwithstanding any other provision of state law, services shall be deemed to be in covered
employment if a tax is required to be paid or was required to be paid the previous year on such
services under the federal unemployment tax act or if the director determines that as a condition
for full tax credit against the tax imposed by the federal unemployment tax act such services are
required to be covered under this chapter.
(3) Services covered by an election pursuant to section 72-1352, Idaho Code, and services
covered by an election approved by the director pursuant to section 72-1344, 1daho Code, shall
be deemed to be covered employment during the effective period of such election.
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(4) Services perfonnea bv an individual for remuneration shall. for the vumuses of the
~~ployment .security la;, be covered employment unless it is ~own: · ·
(a) That the worker has been and "''ill continue to be free from control or direction in the
performance of his work, both under his contract of service and in fact; and
(b) That the worker is engaged in an independently established trade, occupation, profession, or
business.
(5) ucovered employment" shall include an individual's entire service, performed within or both
\\ithin and ·without this state:

(a) If the service ls localized in this state; or
(b) If the service is not Jocalized in any state but some of the service is performed in this state,
and:.
(i) The individual's base of operations or the place from which such service rs directed or
controlled is in this state; or
(ii) The individual's base of operations or place from which such service is directed or controlled
is not in any state in which some part of the service is perfonned, but the individual's residence is
in this state.
(c) Service shalJ be deemed to be localized within a state if:
(i) The service is performed entirely within such state; or
(ii) 'The service is perfonned both within and without such state, but the service performed
without such state is incidental, temporary or transitory in nature or consists of isolated
transactions, as compared to the individual's service mthin the state.
(d) "Covered employment" shall include an individual's service, wherever perfonne;;l within the
United States, or Canada, if:
(i) Such service is not covered under the unemployment compensation law of any other state, the
Virgin Islands, or Canada; and
{ii) The place from which the service is directed or controlled is in this stale.
(6) "Covered employment" shall include the services of an individual who is a citizen of the
United States, performed outside the United States, (except in Canada) in the employ of an
American employer (other than service which is deemed "covered employmentn under the
provisions of subsection (5) of this seetion or the parallel provisions of another state's law), if:
(a) The employer's principal place of business in the United States is located in this state; or
(b) The employer has oo place of business in the United States; but
(i) Is an individual who is a resident of this state; or
(ii) Is a corporation which is organized under the laws of this state; or
(iii) Is a partnership or a trust and the number of the partners or trustees who are residents of this
state is greater than the number who are residents of any ocher state; or
(c) None of the criteria of provision (a) or (b) of this subsection is met but the employer has
elected coverage in this state, or the employer having failed to elect coverage in any state, the
individual has filed a claim for benefits based on such service, under the law of this state;
(d) An "American employer" for purposes of this subparagraph means a person who is:
(i) An individual who is a resident of the United States; or
(ii) A partnership if two-thirds (2/3} or more of the partners are residents of the United States; or
(iii) A trust if all of the trustees are residents of the United States; or
(iv) A corporation organized under the laws of the United States or of any state,
(e) For purposes of this subsection, "United States" means the states, the District ofColwnbia.
the Commonwealth of Puerto Rico, and the Virgin Islands.
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(l) "Wages" shall include:

(a) All remuneration for personal services from whatever source, including commissions and
bonuses and the cash value of all remuneration in any medium other than cash;
(b) All tips received while performing services in covered employment totaling twenty dollars
($20.00) or more in a month, which are reported in writing to the employer as required under
federal law;
(c) Any employer contribution under a qualified cash or deferred agreement as defined in 26
U.S.C. 40l(k) to the extent such contribution is not included in gross income by reason of26
U.S.C. 402(a)(8) .

.

(2) The term "wages" shall not include:

{a) Payments (including any amount paid by an employer for insurance or annuities, or into a
fund, to provide for any such payment}, made to, or on behalf of, an individual or any of his
dependents under a plan established by an employer which makes provision generally for
individuals perfonning service for him (or for such individuals generally and their dependents)
or for a class or classes of such individuals (or for a class or classes of such individuals and their
dependents}, on account of (i) sickness or accident disability (but, in the case of payments made
to an employee or any of his dependents, this subparagraph shall exclude from the term '"wages"
only payments which are received under a worker's compensation law), or (ii) medical or
hospitalization expenses in connection with sickness or accident disability, or (iii) death;
(b) Payments on account of sickness or accident disability, or medical or hospitalization
expenses in connection v.iith sickness or accident disability, made by an employer to, or on
behalf of, an individual performing services for him after the expiration of six (6) calendar
months following the last calendar month in which the individual performed services for such
employer,
(c) Payments made by an employer to, or on behalf of, an individual performing services for him
or his beneficiary (i) from or to a trust described in section 40l(a) of the Federal Internal
Revenue Code which is exempt from tax under section 50l(a) of the Federal Internal Revenue
Code at the time of such payment unless such payment is made to axt individual perfonning
services for I.he trust as remuneration for such services and not as a beneficiary of the trust, or (ii)
under or to an annuity plan which, at the time of such payments, is a pian described in section
403(a) of fae Federal Internal Revenue Code, under a cafeteria plan within the meaning of
section 125 of the Federal Internal Revenue Code;
(d) Payments made by an employer (without deduction from the remuneration of the individual
in its employ) of the tax imposed upon an individual in his employ under section 3101 of the
Federal Internal Revenue Code; or
(e) Noncash payments for farm work.
(3) Any third party which makes a sickness or accident disability payment, which is not excluded
from \.Vllges under subsection (2)(a)(i) of this section, shall be tre~ted as the employer with
respec.t to such payment of wages for the purposes of this chapter.
Idaho Code§ 72-1361. Appeals to the department and tQ the commission. Upon appeal from a
denial of a claim for refund or credit, dctennination of amounts due upon failure to report,
determination of rate of contribution, determination of coverage, determination of chargeability,
or jeopardy determination, the director may transfer the appeal directly to an appeals examiner
pursuant to section 72-1368(6), Idaho Code, or he may issue a redetermination affirming,
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reversing or modifying the initial detennination. A redetermination shall become final unless,
within fourteen ( 14) days after notice as provided in section 72-136&{ 5), ldaho Code, an appeal
is filed by an interested party with the department in accordance with the department's rules.
Appeal procedures shall be governed by the provisions of section 72-1368(6), (7), (8), (9) and
(l I), Idaho Code. The party appealing shall have the burden of proving each issue appealed by
clear and convincing evidence. The provisions of the Idaho administrative procedure act, chapter
52, title 67, Idaho Code, regarding contested cases and judicial review of contested cases are
inapplicable to proceedings involving interested employers under this chapter.
Idaho Administrative Code· lDAPA 09.0l.35.031. DEFINrTIONS.
112.DETERMINING STATUS OF WORKER.
01. Determining if Worker ls an Employee. In making a determination as to whether a
worker is performing services in covered employment, it shall be determined whether the worker
is an employee. To determine whether a worker is an empfoyee, the following factors may be
considered: (3-22-07)
a. The way in v.'hich the business entity represented its relationship with the worker prior to the
investigation or litigation, including representations to the Internal Revenue Service; (3-19-99)
b. Statements made to the Department; (3-19-99)
c. Method of payment to the worker, in particular whether federal, state, and FICA taxes are
withheld from paychecks~ and (3-19-99)
d. \Vhether life, health, or other benefits are provided to the worker at the business entity's
expense. (3-19-99)
02. Determining if Worker Is an Independent Contractor. If it cannot be determined that a
worker is an employee pursuant to Subsection l l 2.01 above, then a determination shall be made
whether the worker is an "independent c-0ntractor" pursuant to the terms of Section 72-1316{4),
Idaho Code. For the purposes of that section and these rules, an independent contractor is a
worker who meets the requirements of both Sections 72-l 3 l6(4)(a) and (b), Idaho Code. (3-19·
99)
03. Proving Worker Is Free from Control or Direction in His Work. To meet the·
requirement of Section 72-1316(4)(a), Idaho Code, the alleged employer must prove that a
worker has been and will continue to be free from control or direction in the performance of his
work, both under his contract of service and in fact The following factors may be considered in
this determination: (3·22-07)
a Whether the alleged employer has control over: (3-I 9-99)
i.
The details of the work; (3-19-99)
ii.
The manner, method or mode of doing the work; and (3-19-99)
iii. The means by which the work is to be accomplished, but V>ithout reference to having
m.
cont.'"OI over the results of the work. (3-19-99)
b. The freedom from direction and control must exist in theory (under a contract of service) and
in fact; and (4-1 1-06)
c. The employer must demonstrate that it lacked a right to control the worker. (4-1 l -06)
04. Proving Worker Is Engaged in Independently Established Business. To meet the
requirement of Section 72-l3l6(4)(b), Idaho Code, it must be proven that a worker is engaged in
an independently established trade, occupation, profession or business. The following factors
may be considered in this determination: (3-22-07)
a. Skills, qualifications, and training required for the job; (3-19-99)
b. Method of payment, benefits, and tax ;vithholding; (3-19-99)
c. Right to negotiate agreements with other workers; (3-19-99)

DECISION OF APPEALS EXAMINER· 7of12

d. Right to choose sales techniques or other business techniques; (3-19-99)
e. Right to detennine hours; (3· 19-99)
f. Existence of outside businesses or oceupations; (3-19-99)
g. Special licensing or regulatory requirements for performance of work; (3-19-99)
h. Whether the work is part of the employer's general business; (3-19-99)
i. The nature and extent of the work; (3-19-99)
j. The term and duration of the relationship; (3-19-99)
k. The control of the premises; (3-19-99)
I. \\'hethcr the worker has the authority to hire subordinates; (3-19-99)
m. \\'hether the worker owns or leases major items of equipment or incurs substantial
unreimbursed expenses, provided, that in a case where a worker leases major items of equipment
from the alleged employer: (3-19-99)
i. The terms of the lease; and (3·19-99)
ii. The actions of the parties pursuant to those terms must be commercially reasonable as
measured by applicable industry standards. (3-19-99)
n. Whether either party would be Hable to the other party upon peremptory or unilateral
termination of the business relationship; and, (3-19-99)
o. Other factors which, viewed fairly in light of all the circumstances in a given case, may
indicate the existence or lack of an independently established trade occupation, profession or
business. (3-19-99)
05. Meeting Criteria for Covered Employment. A worker who meets one ( l ), but not
both, of the tests in Subsections l l 2.03 and 112.04 above shall be found to perform services in
covered employment. (3-19-99)
06. Evidence of Contractual Liability for Termination. For purposes of making a
determination under Section 72-1316(4), ldaho Code, and this regulation, the party alleging that
summary term.ination by either party would result in contractual liability must present some
evidence upon which to base such allegation. Re[ Section 72-1316(4), Idaho Code. (3-19-99)
Idaho Administrative Code - IDAPA 09.01.35.062. SUBSTANCE VS. FOR.M.
In recognizing covered employers, covered employment and in classifying wages, the
Department shall examine both the substance and the form of the arrangement, contract,
transaction or event, but more consideration shall be given to the substance of the arrangement~
contract, transaction or event than to the form. If it is determined that true economic substance is
lacking or the operations, accounting practices and records do not reflect the purported form or
legal status, the Department shall, regardless of the form, determine proper coverage or
classification.
Under the Employment Security Act~ independent contractor or self employment status is not
automatically established if the right to control test is met. The Employer bears the burden of
establishing that the worker is not an employee, which requires the employer to show that the
worker was free from control or direction in the perfonnance of assigned work, and that the
worker is engaged in an independently established trade, occupation, profession or business.
King vs. Dept. ofEmpfoyment, 110 Idaho 312, 715 P.2d 982 (1986).
The requirement that the worker be engaged in an independent trade or business has been held to
involve a consideration of a number of factors including but not limited to: whether the worker
has authority to hire subordinates; whether the worker owns major items of equipment; whether
either party would be liable to the other for peremptory termination of the business relationship.
Larsen vs. State Dept of Employment, 106 ldaho 382, 679 P.2d 659 (1984); National Trailer
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Convoy, Inc. vs. Em
ent Sec. Div., 83 Idaho 247, 360 P.2d 994 (1961.
vs. Dept of Employment, i 10 Idaho 762, 718 P.2d 1200 (1986).
In Simplot, the Court re!led less on the third factor, liability for peremptory termination, because
there are situations where employees as well as contractors may not be terminated from
employment without liability. ld. at 765. Among other factors to be considered are whether the
contractor is carrying on an independent business; whether the work is part of the employer's
general business; the nature and extent of the work; the skill required; the term and duration of
the relationship; the right to assign the performance oft.1-ie work to another; the power to
tenninate the relationship; the existence of a contract for the perfonnance of a specified piece of
work; the control and supervision of the work; the employer's powers and duties with respect to
the hiring, firing, and payment of the contractor's servants; the control of the premises; the duty
to supply the premises, tools, appliances, material, and labor; and the mode, manner and term of
payment. National Trailer Convoy, Inc. vs. Employment Sec. Div., at 252.
The right to choose sales or business techniques or determine hours, or any special licensing or
regulatory requirements for performance of work may also be considered. John L. King, P.A. vs.
Dept. of Employment. 110 ldabo 312, 715 P .2d 982 {l 986}.
The employer has the burden of proving that it is exempt from the tax. Henggeler Packing
Company, Inc. vs. Depanment of Employment, 96 Idaho 392, 529 P.2d 1264 (1974).
Statutes granting exemptions which exist as a matter of legislative grace are strictly construed
against the tax payer and in favor of the state. Sunset Memorial Gardens vs. Idaho State Tax
Commission, 80 ldaho 206, 327 P.2d 766 (1958).
·
Reclassified drivers were not "engaged in an independently establlshed trade, occupation,
profession, or business" when they operated under putative employer's DOT authority, and had
no authority to operate without that DOT authority. Giltner, Inc. v. Idaho Dept of Commerce
and Labor, 179 P.3d Hl7I, 1076. 145 Idabo4l5 (Idaho 2008)

CONCLUSIONS
Employer has failed to meet its burden of proving, by clear and convincing evidence, that the
drivers performing services for employer are independent contractors. As noted above, the
contract between employer and the drivers simply exerts too much control over the actions of the
drivers.
In addition, the holding in Giltner, cited above, mandates that in circumstances such as here,
where the drivers have to operate under the DOT authority of employer, those drivers are not
engaged in an independently established business. The holding in Giltner mandates that the
drivers in this matter be ruled as employees.

Finally, the Appeals Examiner notes that, while employer asserts that practically all of the
requirements it imposes on the drivers are imposed on employer through state and federal law,
the fact remains that employer chose to impose those same requirements on the drivers through
the contract bet,,..-een employer and the drivers. Had the relationship between employer and the
drivers in fact been one of an independent contractor, employer would not have felt it necessary,
and should not have, to impose such restrictions on the drivers. While those factors are not to
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be construed as factors milit.ating in favor of emr>lovee status. the fact that trt0se factors are
added into the agreement between employer and th~ drivers shows that employer nonetheless
seeks to control the workers by imposing those same restrictions and requirements on the drivers
through its o\.•<'n contract, when in fact, those restrictions and requirements are already placed the
tbe drivers through operation of law. It could be argued that, if federal law were to be changed
overnight, under the contract restrictions that employer has placed on the workers in the contract,
they workers would nonetheless be re.quired to comply v.1th those restrictions, since they were
incorporated into the contract.
The Appeals Examiner concludes that the workers were performing services in covered

~q['""" ~ li•hlo foc oll ""°""" doo ao mx~ """" 1lre Employmart Seowity
Paul Kime
Appeals Examiner
Examlnador de Apelaci6nes
Date ai Mailing
Fecha De En,·io

6/4/12

Last Day To Appeal
_6:::./.::.:1&::.:../;;..:;12:;___ __
Ultimo Dia Para Apelar

APPEAL RlGHTS
You have FOURTEEN (lli DAYS FROM THE DATE OF MAILlNG to file a written appeal \vith
the Idaho indust.rial Commission. The appeal must be taken or mailed to:
Idaho Industrial Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-004 l
In person:

Idaho Industrial Commission
700 S Clearwater Lane
Boise Idaho 83 712

Or tr.msmitted by facsimile to (208) 332-7558 Attn: !DOL Appeals.
If the appeal is mailed, it must be postmarked no later than the last day to appeal. An appeal filed
by facsimile traru,mission must be received by the Commission by 5:00 p.m., Mountain Trrne, on
the last day to appeal. A facsimile transmission received after 5:00 p.m. will be deemed received by
the Commission on the next business day. A late gp~al v.1.ll be dismissed. Appeals filed by any
means with the Appeals Bureau or an Idaho Department of Labor local office v.ill not be accepted
by the Commission. TO EMPLOYERS WHO ARE INCORPORATED: Ifyou file an appeal with
the Idaho industrial Commission, the appeal must be signed by a corporate officer or legal counsel
licensed to practice in the Szate of Idaho and the signature must include the individual's title. The
Commission will not consider appeals submitted by employer representatives who are nor attorneys.
if you request a hearing before the Commission or permission to file a legal brief you must ma/re
these requests through legal counsel licensed lo practice in the Slate ofIdaho. Questions should be
directed to the Idaho Industrial Commission, UnemploymenJ Appeals, (208) 334-6024.
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If no appeal is filed, s decision will become final and cannot be chanRed. 1 CLAIMA1'i1: If
this decision is changed, any benefits paid will be subject to repayment If an appeal is filed, you
should continue to report on your claim as long as you are unemployed.

DERECHOS DE APELACI6N
Usted tiene CA TORCE f.H} DlAS DESDE LA FECHA DE EN'VlO para archivar una apelacion
escrita con la Comisi6n Industrial de Idaho. La apelaci&n debe ser llevada o envfada a:

Idaho Industrial CommiS!.'ion
Judicial Division, IDOL Appeals
P.O. Box 83720
Boise, Idaho 83720-0041
ln person:

Idaho Industrial Commission
700 S Clea.'V.<tter Lane
Boise Idaho 83712

Or transmitted by facsimile to (208) 332-7558 Att.ri: IDOL Appeals.
Si la apelaci6n es enviada por correo, la feclia en el se!lo del correo debe ser no mas tarde de la
feclia de! ultimo dla en que puede ape!ar. Una a3laci6n tardada ser.i descanada. Apelaciones
archivadas con la Agencia de Apelaciones o con la Oficina de Empleo no seran aceptadas por la
Comisi6n. Una apelaci6n archivada por rnedio de fax debe ser recibida por Ia comisi6n no mas
tarde de las 5:00 P.M. Hora Standard de la Montana, del ultimo dia en que puede apelar. Una
transrnision de fux redhida despues de las 5:00 P.M. se considerara recibida por la comision, hasta

el proxi.mo dia babil. EMPLEADORES QUE SON INCORPORADOS: Si una apefaci6n es
archivada en la Comisi6n industrial de Idaho, la apelaci(m tiene que ser firmada por un oficial o
representante designado ..i:' fa Jrrma debe incluir el tftulo def individuo. Si solicfta una audiencia
ante lo Comision Industrial, o permiso para archivar un escrita legal, ista soliciJud se debera de
Juicer por media de un abogado con licencia para practicar en el estado de Idaho. Preguntas
deben serdirigidas a la Comision Industrial de Idaho, Unemployment Appeals, (208) 334-6024.
Si ninguna apelacion se archiva, esta decision sent la final y no podra ca:mbiarse. AL
RECLAMANTE: Si esta decision se cambia, to<los los beneficios pagados estaran sujetos a
reembolso. Si una apelacion se archiva, usted deberia de continuar reportando en su redamo

mientras este desempleado.
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APPEALS BUREAU
IDAHO DEPARTMTh'T OF LABOR
3 l 7 WEST MAIN STREET I BOISE, lDAHO 83735-0720

(208) 332-3572 J (800) 621-4938
FAX: (208) 334-6440

CERTIFICATE OF SERVICE
I hereby certify that on
WN ·04 ?OtZ
, a true
and correct copy of Decision of Appeals Examiner was served by regular United States mail
upon each of the following:
Western Home Transport Inc
500 Boeing
Boise ID 83715-6494
David H Leroy
Attorney at Law
l i30 East State Street
Boise ID 83712
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DAVID H. LEROY
ATTORNEY AT LAW.
FAX TRANSMITT~.\L SHEET

Address: 1130 East State Street, Boise, Idaho 83712
Telephone: # (208) 342-0000
Facsimile: # (208) 342-4200

TO:

. =S,A~'-o

~~U6~\e.~ t:._,\ ~el.M,).t\t.\ s~\ o r~

0~'d- \~]>C6
TOTAL NUMB~:R OF PAGES INCLUDING THIS COVER SHEET:

s

FOR VERIFICATION OF THIS FAX, PLEASE NOTIFY
THIS OFFICE AT (208) 342-0000
This commw1ication may contain attomey~client privileged material. If received in error please
notify sender immediately for inshuctions without publishing, copying or disseminating the
same.
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DAYID H. LEROY
Attorney at Law
1130 East State Street
Boise, Idaho 83 712
Telephone: (208) 342-0000
Facshnile: (208) 342-4200
BEFORE THE IDAHO INDUSTRIAL COMMISSION
WESTERN HOME
TRANSPORT, INC.
Appellant.
vs.

IDAHO DEPARTMENT OF LABOR,
Respondent.

)
)
)
)

)
)
)
)
)

IDOL#
APPEAL OF REDETERMINATION

EMPLOYER'S UNEMPLOYMENT
INSURANCE TAX LIABILITY

COMES NOW Western Home Transpo1i, Inc, by and through its attorney of record,
Davk! H. Leroy, and hereby timely appeals that Decision and Order of Appeals Examiner Paul
Kime issued June 4 1h, 2012 finding Western liable for the imposition oftmemployment insurance,
taxes and penalties in the amount of$13,277.93 for the period of 2008-2010 upon the grounds
and for the reasons that:
1. It incorrectly concludes that the Appellants' independent contractor, self-employed
owner-operator drivers are employees engaged in "covered employment" and that the "employer;'
failed to meet the burden of proving tl1at they are independent contractors.
2. It is not suppoited on the record by substantial evidence or a sufficient factual ba.'>is, or
has adopted misstated facts or wrongly evaluated facts, as applied to the criteria of Idaho Code
72~1316 (4) band

IDAPA 09.01.35.112. 04, whereby the Appellant has shown by clear and
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convincing evidence that the dri.vers

~u-e

engaged in independent business.

3. It is contrary to the applicable law found in Idaho Code Title 72, Chapter 13 and
applicable interpretations thereof by the Idaho courts, including Giltner. Inc v. Idaho Depa11ment
of Commerce and Labor, 145 Idaho 415 (2008), which can be distinguished on its facts from the
Appellant's situation and should be modified as controlling law to accord with the dissent of Mr.
Justice Jones therein.
4. It uses contract references to the requirements of state and federal law to reach the
conclusion that the drivers are employees.
The transcript and record of the telephonic hearing held May 16, 2012 herein, will show
that the Appellant did call witnesses, present evidence, contest findings, submit law, meet proof
burdens and otherwise prove beyond reaso11able contest that:
1. The tmcks are leased and owned and furnished by the self employed independent
owner-operator contractor.
2. The routes traveled are detennined by the permitting process, as to all loads and all
hauls.
3. The method of payment is a percentage of the fees received per mile dliven in
settlement after a trip.
4. The contracts are terminable, in writing and executed for each haul.
5. The truckers are fully engaged in an "independently established occupation" and

business free from Appellant's control.
6. The Appellant does not control the details of the work or the mode, manner or means
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of its accomplishn:ient.
7. The lease of the truck and the bill oflading for delivery accepted or rejected by a

driver simply specify the desired result of the work: arrival of goods at a destinatio11.
8. The conclusions reached by the Senior Tax Represe11tative at pages 14 an.d 15 of the
original opinion ru1d the Hearing Officet's sustaining of it are erroneous.

9. Unlike Giltner, lnc., the Appellant has no d1i.ving employees and employees, does not
mix the two systems and contacts only with independent owner"operator drivers.
10. And, on such facts as the above, the use of the Appellru1t's DOT ai.ithority should not
and can not be the sole factor deter:millation of covered employment, should not ru1d can not

destroy the "independently established business" of contract trucker, distinguishing this case
from the majority holding :in Giltne,-, Inc., to accord with the reasoning of the Jones' dissent
therein that such a single factor test should not be used to oven-Lile the statuto1y and common law
criteria and even the IDAP A fifteen factors, all of which Appellant will contend demonstrate
non~covered

employment as a matter of law.

11. Such other facts and legal arguments as may be developed fr01::n a review of the
record, transcript and research also compel reversal of the Decision and Order.
The Petitioner requests that a transcript of the telephone hearing be prepared for his use

and the Commission's reference on appeal.
DATED This~ day of June, 2012.

David I-L Leroy, Attorneilr the Respondent
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CERTIFICATE OF SERVICE

C[)~ay

of June, 2012, I caiised a true and correct copy of
I hereby certify that on this \
the :foregoing Appeal of Redetermination of Employee's Unemployment Insurance Tax Liability
to be sent by facsimile to the follov.ring:

Idaho Industdal Commission
Judicial Division, IDOL Appeals
P.O. Box 83720
Facsimile: (208) 332w 7558

Davalee Davis, Executive Assistant
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

WESTERN HOME TRANSPORT, INC.,
EMPLOYER ACCOUNT #0001728067
Employer,
vs.
IDAHO DEPARTMENT OF LABOR.

)
)
)
)
)
)
)
)
)

IDOL# 8108-T-2012
NOTICE OF
FILING OF APPEAL

FILED
J LINDUSTRIAL COMMISSION

PLEASE TAKE NOTICE: The Industrial Commission has received an appeal from a
decision of an Appeals Examiner of the Idaho Department of Labor. A copy of the appeal is
enclosed, along with a copy of the Commission's Rules of Appellate Practice and Procedure.
PLEASE READ ALL THE RULES CAREFULLY ·

The Industrial Commission promptly processes all unemployment appeals in the order
received. In the mean time, you may want to visit our web site for more information:
\\rww.iic.idaho.gov.
The Commission will make its decision in this appeal based on the record of the
proceedings before the Appeals Examiner of the Idaho Department of Labor.

EMPLOYERS WHO ARE INCORPORATED:
making any request for a hearing or briefing schedule.

Please refer to Rule 4(B) before

INDUSTRIAL COMMISSION
UNEMPLOYMENT APPEALS DIVISION
POST OFFICE BOX 83720
BOISE IDAHO 83720-0041
(208) 334-6024
Calls Received by the Industrial Commission May Be Recorded

NOTICE OF FILING OF APPEAL - 1

CERTIFICATE OF SERVICE

I hereby certify that on the 6TH day of July, 2012, a true and correct copy of the Notice of
Filing of Appeal (Transcript to follow) was served by regular United States mail upon the
following:
DAVID H LEROY
ATTORNEY AT LAW
1130 EAST STATE STREET
BOISE ID 83712
DEPUTY ATTORNEY GENERAL
IDAHO DEPARTMENT OF LABOR
STATE HOUSE MAIL
317 W MAIN STREET
BOISE ID 83735
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Assistant Commission Secretary
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LAWRENCEG. WASDEN
ATTORNEY GENERAL
CRAIG G. BLEDSOE - ISB# 3431
TRACEY K. ROLFSEN - ISB# 4050
CHERYL GEORGE - ISB# 4213
Deputy Attorneys General
Idaho Department of Labor
317 W. Main Street
Boise, Idaho 83735
Telephone: (208) 332-3570 ext. 3148

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
WESTERN HOME TRANSPORT, INC.,
EMPLOYER ACCOUNT #0001728067,

)
)
)
Employer,
)
)
vs.
)
)
IDAHO DEPARTMENT OF LABOR.
)
)
~~~~~~~~~~-)
TO THE ABOVE-NAMED PARTIES:

IDOL NO. 8108-T-2012

NOTICE OF APPEARANCE

FILE

J L

.
.
INDUSTRIAL COMMISSION.
Please be advised that the undersigned Deputy Attorney General represeiitmg the
Idaho Department of Labor hereby enters the appearance of said attorneys as the
attorneys of record for the State of Idaho, Department of Labor, in the above-entitled
proceeding.

By statute, the Department of Labor is a party to all unemployment

insurance appeals in Idaho.
?0-

DATED this \ ,-

day of July, 2012.

eryl "eorge
.· ,/
Depu Attorney G.er<eral
Idaho Department of Labor
NOTICE OF APPEARANCE - 1

CERTIFICATE OF MAILING

I HEREBY CERTIFY that a copy of the foregoing NOTICE OF APPEARANCE,
was mailed, postage prepaid, this IKth day of July, 2012, to:
DAVID H LEROY
1130 EAST STATE STREET
BOISE ID 83712
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

WESTER.c"J\J HOME TRANSPORT, INC.,
Employer Acct# 0001728067,
IDOL # 8108-T-2012

Employer,
DECISION AND ORDER
v.

IDAHO DEPARTMENT OF LABOR.

Appeal of a Decision issued by Idaho Department of Labor finding Employer liable
for unemployment insurance taxes. AFFIRMED.
Employer, Western Home Transport, Inc. ("Western Home"), appeals to the
Industrial Commission a Decision issued by Idaho Department of Labor ("IDOL" or
"Department") holding Employer liable for unemployment insurance taxes.

The

Department's Appeals Examiner concluded that the remuneration provided by Employer to
the drivers who transported mobile homes for Employer's clients were wages for services
performed in covered employment for Idaho unemployment insurance purposes.
None of the interested parties has sought a new hearing before the Commission.
Both Employer and the Department were represented at and participated in the Appeals
Examiner's hearing held on May 16, 2012. There are no allegations of improprieties with
respect to the conduct of that hearing. The interests of justice have been served. There
will be no additional hearing and the Commission will not consider additional evidence.
The undersigned Commissioners have conducted a de nova review of the record,
pursuant to Idaho Code § 72-1368(7). Spruell v. Allied Meadows Corp., 117 Idaho 277,
787 P .2d 263 (1990). The evidentiary record in this case consists of the transcript of the
DECISION AND ORDER - 1

hearing the Appeals Examiner conducted on May 16, 2012, and the Exhibits [l through 29,
A-Z, and AA-CC] admitted during that proceeding.
FINDINGS OF FACT

A preponderance of the testimony and the evidence m the record yields the
following Findings of Fact:
1.

Employer is an Idaho corporation engaged in the business of
providing transportation of manufactured homes and modular
buildings. (Transcript, pp. 209, 218).

2.

Employer does not own the trucks it uses to haul cargo for its clients.
Instead, Employer leases the trucks of owner/operators. Pursuant to
the lease, Employer takes exclusive possession and control of the
equipment. (Exhibit 7, p. 2). The contract includes other provisions
pertaining to the relationship between Employer and the
owner/operator with regard to the transportation of cargo for
Employer's clients and the compensation of the owner/operator for
hauling cargo. (Exhibit 7).

3.

Employer obtains all of the necessary insurance. The insurance is
carried in Employer's name. However, Employer maintains that it is
a "conduit" and passes the cost of the insurance on to the operators.
(Transcript, pp. 224-225, 275).

4.

The owner/operators Employer uses all operate under Employer's
Motor Carrier authority through the Department of Transportation
("DOT" authority). (Transcript, pp. 87, 218, 259).

5.

Employer's cargo requires special permits and is restricted by those
permits as to which roads can be used and the hours of the day the
trucks hauling the cargo can operate on those roads. Because the
drivers operate under Employer's DOT authority, Employer obtains
the necessary permits for each trip. However, the shipper is billed for
the cost of the permits. (Transcript, pp. 160, 209, 235).

6.

Owner operators place decals on the sides of their trucks signifying
that the trucks are leased to Employer and operating under Employer's
DOT authority. (Transcript, pp. 76, 253-254).

7.

Owner operators are free to develop relationships with shippers.
However, if a shipper wants to use a particular owner operator to
transport cargo, the shipper works through Employer to make the
necessary arrangements, including the permits and invoices.
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(Transcript, pp. 190-191, 196-199).
8.

Owner operators are responsible for obtaining and maintaining their
licenses to operate commercial vehicles. Those expenses include
medical examinations and drug testing. (Transcript, pp. 173, 244).

9.

Owner operators are responsible for the expenses of maintaining and
repairing their trucks as well as third party safety inspections.
(Transcript, p. 73, 172, 177).

10.

Employer does not withhold any taxes from the pay owner/operators
earn. Employer issues 1099' s to the owner/operators who are then
responsible for any taxes they owe. (Transcript, p. 210).

11.

Employer
and the owner/operators
understand
that the
owner/operators are independent contractors. (Transcript, pp. 74, 80).
DISCUSSION

Employer is a company engaged in the business of interstate transportation.
Specifically, Employer provides transportation of manufactured homes and modular
buildings.

(Transcript, p. 209).

Employer enters into agreements with commercially

licensed drivers to lease the trucks the drivers own. Employer does not have any trucks of
its

O\\>TI.

(Transcript, p. 281 ).

Employer leases the trucks and qualifies the drivers.

Employer provides the Department of Transportation authority for the trucks to operate, as
well as the necessary insurance. Employer obtains the bills of lading for the loads assigned
to the drivers.

Drivers are paid a percentage of the haul.

(Transcript, pp. 175, 236).

Employer and the drivers understand that the drivers are independent contractors.
IDOL conducted an audit of Employer's books for the period of January 1, 2008,
through December 31, 2010. As a result of that audit, IDOL concluded that Western Home
Transport Inc. is a covered employer and compensation paid to the drivers of the trucks
Employer leases from those drivers constituted covered wages. Therefore, IDOL assessed
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Employer the unpaid taxes and penalties as a result of Employer's failure to report the
wages. (Exhibit 3).
Under Idaho's Employment Security Act, "covered employers" are required to
contribute to the unemployment security fund by way of a tax on wages paid employees for
services rendered in "covered employment." King v. Department of Employment, 110
Idaho 312, 313, 715 P.2d 982, 983 (1986). Covered employment is defined under Idaho
Code § 72-1316 as "an individual's entire service performed by him for wages under
contract of hire, written or oral, express or implied." Idaho Code § 72-1316(1) (2006).
IDOL determined that the owner operator truck drivers who Employer deemed as
"independent contractors" are actually employees of Employer and engaged in covered
employment. Therefore, IDOL assessed Employer taxes and penalties. (Exhibit 3). Idaho
Code § 72-1316( 4 ), provides in pertinent part that:
Services performed by an individual for remuneration shall, for the purposes
of the employment security law, be covered employment unless it is shown:
(a) That the worker has been and will continue to be free from control or
direction in the performance of his [or her] work, both under his contract of
service and in fact, and
(b) That the worker is engaged in an independently established trade,
occupation, profession, or business.
"Once it is shown that a worker received remuneration from a putative employer for
performing services, that worker will be found to have been engaged in covered
employment, 'subject to the putative employer showing that an exemption applies.'"
Excell Construction, Inc., v. Department Of Labor ("Excell I"), 141 Idaho 688, 116 P.3d
18, 24 (2005) (quoting Beale v. Department of Employment, 131 Idaho 37, 41 951 P.2d
1264, 1268 ( 1997)).

The statute in essence creates "covered employment" as a default
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position. Beale, 131at41, 951 P.2d at 1268.
The employer bears the burden of establishing that the worker is not an employee.

See Henggeler Packing Co .. Inc. v. Dept. of Employment, 96 Idaho 392, 395, 529 P .2d
1264, 1267 (1974) (holding that a fruit packing company did not carry its burden of
proving that its workers fell within the exception for agricultural workers).

Thus, an

employer must meet a two-part ·test to demonstrate that a worker is an independent
contractor: 1) the worker must have been free from control or direction in the performance
of work; and 2) the worker must have been engaged in an independently established trade,
occupation, profession, or business. King v. Dept. of Employment, 110 Idaho 312, 715
P.2d 982 (1986).
Pursuant to Idaho Code § 72-1316, taxes for unemployment insurance are assessed
on each individual worker.

However, for purposes of considering the evidence to

determine whether workers are engaged in covered employment, workers similarly situated
can be grouped together. Idaho Code§ 72-1353(2). Further, the Idaho Supreme Court has
ruled that when grouping employees, the finder of fact must reach individualized findings
with respect to each group of employees based on the relevant facts. Excell I. In this case,
all of the workers are owner/operators of the trucks Employer uses. Therefore, they are
similarly situated and are grouped into a single class.
Drivers are Free from Control of Western Home Transport Inc.,
Both under Contract of Service and in Fact
To ascertain whether a worker is free from control or direction in the performance
of work, the test is not whether the enterprise has control over the end result of the
services, but whether control extends to "the details of the work, the manner, method, or
mode of doing it, the means by which it is to be accomplished, or, specifically, the details,
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manner, means, or method of doing the work, as contrasted with the result thereof."
Department of Emplovment v. Bake Young Realty, 98 Idaho 182, 184, 560 P.2d 504, 506
(1977); J.R. Simplot Co. v. Department of Employment, 110 Idaho 762, 765, 718 P.2d
1200, 1203 (1986).
In concluding that Western Home exerted control over the details of the work, the
manner, method, or mode of doing the work, and the details of accomplishing the work,
IDOL relied on the agreement Employer enters into with individual drivers. (Exhibit 7).
The Equipment Contract is very specific in describing the duties of the parties and the costs
each party will bear. However, Employer steadfastly maintains that it asserts no control
over the drivers in the performance of their services. Sid Burgess, Employer's president,
contends that Western Home does not control what goes on inside the truck when the
drivers are on the road. (Transcript, pp. 240, 242, 246, and 285). Moreover, according to
Burgess, much of the Agreement merely enforces existing federal regulations. (Transcript,
pp. 260-261, 263, and 270).
Western Home has an interest in ensuring that its drivers comply with all applicable
federal regulations.

Western Home also has an interest in ensuring that drivers make

deliveries on time to specified customers. This kind of control would go to control over
the results and, as the Idaho Supreme Court explained in Excell I, control over the results is
not the same as control over the manner, method or mode by which a task is performed.
"[M]erely exerting control over the results of the work does not suggest an employment
relationship." 141 Idaho 688, at 695, 116 P.3d 18, at 25 (2005)(citing Beale, 131 Idaho at
42, 951 P.2d at 1269). Further, the Idaho Supreme Court has ruled that adhering to federal
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law governing interstate trucking is not evidence to show an entity's control over a driver.
Hernandez v. Triple Ell Transport, Inc., 145 Idaho 37,175 P.3d 199 (2007).
The provisions of the contract in this case go to enforcement of applicable state and
federal regulations and ensure the outcome of the work for which the drivers are retained.
The contract does not include provisions that would extend the control of Western Home
over "the details of the work, the manner, method, or mode of doing it, the means by which
it is to be accomplished, or, specifically, the details, manner, means, or method of doing
the work, as contrasted with the result thereof." The routes over which a driver travels are
dictated by permits issued by state authorities. The hours a driver works and sleeps are
also mandated by federal statute. The costs for insurance and other expenses described in
the contract do not control the manner, method, or mode of picking up the cargo and
hauling it to the appointed destination, the work for which the owner/operators are
retained. The weight of the evidence establishes that Western Home does not exert any
control over the details, manner, or method the owner/operators use in performing their
work beyond the terms described in the contract. Therefore, the owner/ operators Western
Home uses are free from the control of Western Home, both under the terms of the contract
and in fact. Employer has satisfied the provisions of Idaho Code§ 72-1316(4)(a).
Drivers are not Engaged in an Independently Established Business
To establish that a worker is an independent contractor, an employer must satisfy
the provisions of both subparts (a) and (b) of Idaho Code § 72-1316(4). Idaho Code §
72-1316(4 )(b) and other similar state codes were all designed to exclude from
unemployment insurance coverage a select type of worker. The statutory exception applies
only to individuals who are unlikely to be dependent upon others for their livelihoods
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because they have their own established businesses.

Graebel Moving & Storage of

Wisconsin v. Labor & Industry Review Commission, 131 Wis.2d 353, 389 N.W.2d 37
( 1986). The requirement that a worker's vocation be "independently established" and that
the worker be "customarily" engaged in that vocation calls for, in the words of one
commentator, "an enterprise created and existing separate and apart from the relationship
with the particular employer, an enterprise that will survive the termination of that
rel a ti onshi p."

Wilcox, The Coverage of Unemployment Compensation Laws, 8

Vand.L.Rev. 245, 264 (1965).
ID AP A 09. 01. 35.112. 04 lists fifteen factors that establish whether a worker is
engaged in an independently established trade, occupation, profession or business. In the
second case involving Excell Construction, the Idaho Supreme Court instructed that each
factor be addressed and weighed. Excell Construction, Inc. v. Idaho Dept. of Commerce
and Labor ("Excell II"), 145 Idaho 783, 186 P.3d 639 (2008). Those factors are addressed
as follows:
i.

Skills, qualifications and training for the job. Truck drivers receive

their training and obtain their commercial drivers licenses on their own.
Drivers are responsible for the costs of maintaining those licenses, including
medical examinations and drug testing. This factor is a strong indication that
workers are engaged in an independently established trade.
ii.

Method of payment, benefits, and tax withholding. Drivers are paid

according to the terms of the agreement, based on a percentage of the price
Employer and the shipper agreed to for the transportation of the cargo.
Western Home does not provide any benefits, such as paid vacation or health
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insurance. When drivers are paid, Western Home does not withhold taxes.
Drivers receive 1099 forms at the end of the year.

This compensation

scheme indicates that drivers are engaged in an independently established
trade.

iii.

Right to negotiate agreements with other workers. On this point,

the Idaho Supreme Court has ruled that "The relevant factor is whether the
workers had the right to negotiate agreements with other workers, not the
extent to which they found it advantageous or necessary to do so." Excell II,
at 787, 186. P.3d at 643. In this case, drivers can hire other drivers, so long
as Western Home "qualifies" them. (Transcript, pp. 225, 263). The factor
would indicate that drivers are engaged in an independently established
trade, but the "veto" power Western Home retains over those choices
weakens the impact of this factor.
iv.

Right to determine hours. Drivers set their own hours. (Transcript,

p. 75). The hours that they drive as opposed to the hours they are "off duty"
is regulated by federal regulations.
v.

Right to choose sales techniques or other business techniques.

Drivers are within their discretion to develop relationships with shippers to
solicit business.

This would indicate that the drivers are engaged in an

independently established trade or business.
vi.

Existence of outside business or occupations. The record is largely

silent as to whether drivers have outside businesses or occupations as
something other than truck drivers. The Idaho Supreme Court has ruled that
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is it common for individuals who engaged in an independently established
trade to have outside businesses apart from the trade or business at issue.
Conversely, it is equally as common for individuals engaged in an
independently established trade to focus all of their attention on that trade
and forego a second business enterprise.

Excell II, 787, 186 P.3d 643.

Therefore, the Court determined that this factor "is of little or no
significance." Id. Accordingly, this fact is given little or no weight in the
final analysis.
vii.

Special licensing or regulatory requirements for performance of
work. Pursuant to 49 C.F.R. § 13901, only a person registered to provide

transportation through the Secretary of Transportation may provide interstate
transportation services. A truck driver cannot haul goods interstate without
authority from the Department of Transportation.

("DOT").

All of the

drivers who worked for Western Home during the audit period operated
under Employer's DOT authority. None of the drivers could operate without
that authority.

They were entirely dependent on the DOT authority

maintained by Western Home to haul goods in interstate commerce. The
Idaho Supreme Court has ruled that "as a matter of law [the drivers] could
not be engaged in an independently established trade, occupation, profession
or business." Giltner, Inc. v. Idaho Dept. of Commerce and Labor, 145 Idaho
415, 420, 179 P.3d 1071, 1076 (2008).

Other courts have arrived at the

same conclusion. See, Merick Trucking, Inc. v. Missouri Dept. of Labor and
Industrial Relations, 933 S.W. 2d 938 (1996). This establishes that as a
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matter of law that the drivers are employees for purposes of Idaho
Employment Security Law. Giltner.
viii.

Whether the work is part of the employer's general business.
Western Home is in the business of providing transportation for mobile
homes. It has no other function.

Without owner/operators to provide the

trucks it needs to transport cargo for its clients and drive those trucks,
Western Home would not be in business. The work performed by the drivers
is an integral part of Employer's business.

On this point, the evidence

weighs against a conclusion that the drivers are engaged in an independently
established trade or business.
ix.

The nature and extent of the work. Burgess contends that all of the
firms that transport mobile homes classify their drivers as independent
contractors.

(Transcript, p. 212). Assuming the driver had the necessary

authority from the DOT to operate independently, that driver could indeed
work as an independent contractor. Apparently, the work can be done by
either employees or independent contractors. Therefore, this factor would be
neutral.
x.

The term and duration of the relationship. The agreement between
Western Home and the owner operator states that is it for a period of not less
than thirty days and will continue month to month until it is cancelled.
(Exhibit 7, p. 1).

It appears that the work continues so long as the

relationship is beneficial to both Western Home and the driver. Individuals
who regularly perform the same work for a business over an extended period
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exhibit the kind of behavior that is expected of employees. Therefore, this
factor would weigh in favor of concluding that the drivers are employees of
Western Home.
Control of the premises. Burgess argues that the drivers maintain

xi.

control over the trucks.

(Transcript, p. 276).

However, the "Equipment

Contract" unequivocally states that "Carrier [Western Home] shall have
exclusive possession, control and use of the equipment and shall assume
complete responsibility for the operation of the equipment with the
exceptions detailed" in the agreement.

(Exhibit 7, p. 2). Pursuant to the

contract, Western Home has greater control over the business premises than
an individual driver. Therefore, this factor would indicate that the drivers
are employees.
Whether the worker has the authority to hire subordinates. If a

xii.

pilot or an escort is required under the permit pertaining to the transport of
the cargo, Employer bills the client for that service. Drivers then hire who
they

want

to

provide

that

service.

(Transcript,

pp.

271-272).

Owner/operators can hire pilots on their own, but then the owner/operators
are responsible for the expense. (Transcript, pp. 182, 183, and 186). An
owner operator issues 1099s to the pilots used during the year. (Transcript,
p. 178). The evidence in this record establishes that owner/operators do have
the kind of authority to hire subordinates that would indicate that they are
engaged in an independently established trade or business.
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xiii.

Whether the worker owns or leases major items of equipment or
incurs substantial unreimbursed expenses.

Western Home leases the

trucks from the owner/operators and does not own any trucks in its own
name. The trucks it leases bear the logo and other indicia of being operated
for Western Home. Western Home insures the trucks, but assesses the owner
operator for the cost of that insurance. (Transcript, p. 33 ). Owner operators
bear their own expenses of travel, such as food, lodging, and repairs. Owner
operators bear the risk of a route being unprofitable due to unreimbursed
expenses. (Transcript, pp. 75 and 177). This factor indicates that the drivers
are engaged in an independent business.
xiv.

Whether either party would be liable to the other party upon
peremptory or unilateral termination of the business relationship. The

agreement Western Home enters into with its drivers provides the agreement
continues on a month-to-month basis after the initial thirty-day minimum
period. The agreement can be cancelled immediately, with written notice.
(Exhibit 7, p. 1). The Idaho Supreme Court has noted that this factor is of
diminishing significance. Excell II, 790, 186 P .3d 646 (citing J .R. Simplot
Co. v. State, Department of Employment, 110 Idaho 762, 718 P.2d 1200
(1986)). Therefore, this factor is given little weight on the overall analysis.
xv.

Other factors which, viewed fairly in light of all the circumstances
in a given case, may indicate the existence of lack of an independently
established trade, occupation or business.

In this case, the most

compelling other factor is the existence of a contract specifically stating that
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drivers are independent contractors.

The Idaho Supreme Court has stated

that the status of a worker as an independent contractor is a factor to be
considered. Excell II, 790, 186 P.3d 639 (quoting Vendex Marketing Co.,
Inc. v. Department of Employment, 122 Idaho 890, 896, 841 P.2d 420, 426
(1992)). The agreement between the drivers and Western Home weighs in
favor of a conclusion that the drivers are engaged in an independently
established business.
Although there is significant evidence to suggest that the owner/operators in this
case are independent contractors, they operate under Employer's DOT authority.
Therefore, as a matter of law, the owner/operators are employees, not independent
contractors. Giltner. Inc. v. Idaho Dept. of Commerce and Labor, 145 Idaho 415, 420, 179
P.3d 1071, 1076 (2008).

Employer asserts that the Idaho Supreme Court was simply

wrong when it decided Giltner and encourages the Commission to adopt the reasoning
Justice Jones used in his dissent. Employer argues that as Justice Jones opined, a single
factor, such as DOT authority, should not trump the other factors in determining whether
an independent contractor relationship exists.
Employer's arguments are duly noted. However, Justice Jones was the only member
of the Idaho Supreme Court deciding Giltner to adopt that view. As unreasonable as it may
be, particularly to Employer in this case, it is the Court's majority ruling, and not the
dissent, that is binding on this tribunal as a matter of law. Moreover, as noted above, the
Idaho Supreme Court is not alone in its determination that DOT authority is a linchpin in
commercial transportation cases involving the assessment of the covered employment
relationship. Employer has offered no other support for its argument, other than the dissent
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of a single justice in a single case.

The Commission is not inclined to "overrule" the

majority in Giltner, as Employer suggests.
In summary, Employer had to demonstrate that the truck drivers performed services
under conditions that are excepted from covered employment under both Idaho Code §§
72-1316(4 )(a) and 72-1316(4 )(b) to establish that they are independent contractors.
Employer has not satisfied the second provision. Therefore, Employer is responsible for
the taxes, interest, and penalties IDOL has assessed on the wages Employer paid to the
drivers.

CONCLUSION OF LAW
The remuneration paid to workers designated as drivers for services performed
during the audit period of January 1, 2008, through December 31, 2010, are wages for
services performed in covered employment pursuant to Idaho Code § 72-1316 and § 7213 28. Employer is liable to the Employment Security Fund for unpaid taxes and penalties
on the wages paid to the drivers.

ORDER
Based on the forgoing analysis, the Decision of the Appeals Examiner is
AFFIRMED. Employer is liable to the Employment Security Fund for unpaid taxes and
penalties on the wages paid to the drivers reclassified as employees, as a result of the audit
period from January 1, 2008 through December 31, 2010. This is a final order under Idaho
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IDOL# 8108-T-2012
NOTICE OF APPEAL

TO: THE ABOVE NAMED RESPONDENT AND ITS ATTORNEY, THE IDAHO
ATTORNEY GENERALS OFFICE AND THE CHAIRMAN OF THE ABOVE NAMED
INDUSTRIAL COMMISSION:
COMES Now Appellant Western Home Transport, Inc., by and through its attorney of
record David H. Leroy and, pursuant to Idaho Rule of Appellate Procedure 17, and Commission
Rule 12, gives notice of its timely appeal to the Idaho Supreme Court of the above entitled
Industrial Commission decision with the parties stated in the caption, as follows:
1. This appeal is taken from that Final Order entered herein on the 2nd day of October,
2012, reviewing a Decision and Order of the Appeals Examiner of the Idaho Department of
Labor issued on June 41h, 2012, after a Hearing held May 12, 2012.
2. The Appellant has a right to appeal pursuant to Idaho Appellate Rule 11 (d).
3. A preliminary statement of the issues on appeal which the Appellant intends to assert
NOTICE OF APPEAL - 1

includes:
A. The Commission has abused its discretion or exceeded its lawful authority in

finding an employment relationship without a sufficient factual basis therefor in the record.
B. The facts herein are distinct from those considered in Giltner, Inc. v. Idaho

Department of Commerce and Labor, 145 Idaho 415, (2008) and support a finding of
independent contractor status.
C. The rule announced in Giltner should not apply to this case.
D. As a matter of law, the occupation of independent interstate trucker does and
should exist, even if said individual uses the convenience of centralized services of another
entity's DOT authority.
E. The Giltner case was wrongly decided, and the minority opinion therein should
be adopted as controlling law.
F. The Commission decision is contrary to the applicable law found in Idaho
Code Title 72, Chapter 13.
G. Such other issues as are <level oped during research and brief preparation.
4. No order has been issued sealing any portion of the record.
5. The full transcript of the hearing exists and should be made part of this Record.
6. The Appellant requests that the following documents be included to supplement the
standard record as defined by Rule 28 (b )(3):
A. All Exhibits entered before the Department of Labor Examiner.
B. The arguments of counsel before the Department of Labor Examiner.
7. I hereby certify that a copy of the Notice of Appeal has been served upon the
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Chairman of the Industrial Commission. Any estimated fee for the preparation of the record also
will be paid by the Appellant as soon as the same is calculated and presented. The $50 filing fee
to the Commission has been paid, as has the $86 fee to the Supreme Court.
8. I also certify that service has been made upon all parties required to be served pursuant
to Appellate Rule 20, and Commission Rule 12(A) and to Cheryl George, Deputy Idaho Attorney
General, under Section 67-1401 (1) Idaho Code.
DATED This

.k_ day of November, 2012.
David H. Leroy, Att rney for the Appellant
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Davalee Davis, Executive Assistant
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I, Shelly Bledsoe, the undersigned Assistant Commission Secretary of the Industrial
Commission of the State of Idaho, hereby CERTIFY that the foregoing is a true and correct
photocopy of the NOTICE OF APPEAL FILED November 1, 2012; AND DECISION AND ORDER
FILED October 2, 2012; and the whole thereof, Docket Number 8108-T-2012 for Western Home
Transport, Inc ..

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal
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of said Commission this c< .- day of
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CERTIFICATION OF RECORD

I, Shelly Bledsoe, the undersigned Assistant Commission Secretary of the Industrial
Commission, do hereby certify that the foregoing record contains true and correct copies of all
pleadings, documents, and papers designated to be included in the Agency's Record on appeal by
Rule 28(3) of the Idaho Appellate Rules and by the Notice of Appeal, pursuant to the provisions
of Rule 28(b).
I further certify that all exhibits admitted in this proceeding are correctly listed in the List
of Exhibits (i). Said exhibits will be lodged with the Supreme Court after the Record is settled.
DATED this ?~lctay of _"""'7--~~'""==:i---
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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO

WESTERN HOME TRANSPORT, INC.,

SUPREME COURT #40462

Appellant/Employer,

v.

NOTICE OF COMPLETION

IDAHO DEPARTMENT OF
LABOR/Respondent.

TO:

STEPHEN W. KENYON, Clerk of the Courts; and
Western Horne Transport, Inc., Employer/Appellant, and
Cheryl George, Idaho Department of Labor, Respondent.
YOU ARE HEREBY NOTIFIED that the Agency's Record was completed on this date

and, pursuant to Rule 24(a) and Rule 27(a), Idaho Appellate Rules, copies of the same have been
served by regular U.S. mail upon each of the following:
For Employer/Appellant:

DAVID H. LEROY
1130 EAST STATE STREET
BOISE ID 83712
For Respondent:

CHERYL GEORGE
IDAHO DEPARTMENT OF LABOR
317 W MAIN STREET
BOISE ID 83735
YOU ARE FURTHER NOTIFIED that pursuant to Rule 29(a), Idaho Appellate Rules, all
parties have twenty-eight days from the date of this Notice in which to file objections to the
Agency's Record or Reporter's Transcript, including requests for corrections, additions or
deletions. In the event no objections to the Agency's Record or Reporter's Transcript are filed
within the twenty-eight day period, the Agency's Record and Reporter's Transcript shall be
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deemed settled.

'2013.

Sh~y Bledso .
.
Assistant Commission Secretary
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